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WATER LAW REVIEW

Volume 3

In a riparian jurisdiction, the term littoral rights refers to the right
to use land abutting navigable ocean, sea, or lake waters. These rights
included uses for ingress, egress, boating, bathing, fishing, and other
uses as defined by law. Here, the Restaurant's dining dock was
supported by the Kesters' submerged lands. The district court of
appeals affirmed the trial court's finding that such use fell outside of
the Restaurant's littoral rights.
The court narrowly defined Florida's riparian and littoral rights,
holding that these rights include: (1) the general use of the water
adjacent to the property; (2) wharfing out to navigability; (3) accessing
navigable waters; and (4) the right to accretions. As a result, the court
found the Restaurant's operation of an outdoor dining area on a dock
simply does not fall within the permissible use of submerged lands
adjacent to its property.
Susan P. Klopman

HAWAI'I
Young v. Planning Comm'n of Kaua'i, 974 P.2d 40 (Haw. 1999)
(holding that commercial boat tour operator's increase in activity and
use of more and bigger boats constituted a "development" within the
meaning of Hawai'i's Coastal Zone Management Act thus requiring
operator to obtain a permit).
Ralph Young, the plaintiff-appellant, ran both an independent
tour boat operation and boat services for Club Med, operating much
of the time in the Hanalei River, an area designated a Special
Management Area ("SMA"). From 1974 to 1988, Young increased the
number and size of boats in his fleet and operated his business without
obtaining a permit. In 1988, the Planning Department of the County
of Kaua'i informed Young and other tour boat operators that tour boat
operations for hire would be considered a "development" under the
terms and conditions of the Hawai'i Coastal Zone Management Act
("CZMA") requiring operators to obtain a permit for boat operation in
SMA. Young suspended operation from 1988 until 1992 when he
petitioned the Kaua'i Planning Commission for a declaratory order
maintaining that his business operations did not fall under the purview
of the CZMA. The commission dismissed Young's petition and he
appealed, but the parties dismissed the appeal. Subsequently, Young
applied for a permit which the Commission approved and then
extended until March 31, 2000. Still unsatisfied, Young initiated this
suit in order to determine whether his commercial tour boat activities
constituted a "development" under the CZMA and thus required a
permit. The trial court held that Young's tour boat operation
constituted a "development" because it satisfied three of five criteria
used to determine whether an activity constituted a "development"
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under the CZMA. The Hawai'i Supreme Court affirmed.
The CZMA defined "development" as any uses, activities, or
operations on land or in or under water within an SMA that: (1)
placed or erected solid, gaseous, liquid, or thermal waste; (2) graded,
removed, dredged, mined, or extracted materials; (3) changed the
density or intensity of use of land; (4) changed the intensity of use of
water; and (5) constructed, destroyed, or altered the size of any
structure. The trial court determined that Young's boat operations
qualified as a "development" based on (1), (3), and (4). The supreme
court determined that the activities needed to meet only one of the
requirements in order for an activity to constitute a "development"
thus the court limited its analysis to whether Young's activities changed
the "intensity of use" of water, development definition (4).
Young argued that his tour boat operation was already in existence
when the statute became effective, thus his activities did not constitute
a "development" but constituted, instead, the base-line from which
changes to the use of the river should be measured. The court
dismissed this argument by examining the growth of his business and
the increase in the size and number of boats he used. In 1974, Young
operated a sport fishing sole proprietorship and a shuttle service for
Club Med. He used two boats, one a seventeen foot Boston Whaler
with an eighty-five horsepower outboard motor and the other a
fourteen foot McKee Craft with a sixty-five horsepower outboard
motor. The Hawai'i legislature passed the CMZA in 1977. By that
time, Young's business used the McKee Craft, a forty-two foot sailboat,
a twenty-two foot Wellcraft with two fifty horsepower outboards, and a
twenty-seven foot catamaran with a fifteen horsepower outboard. He
also shared the use of a forty-two foot Post craft with twin 310
horsepower diesel inboard engines.
In 1979, when the Kaua'i
Planning Commission adopted the SMA rules, Young had added two
more boats to his fleet. According to the court, this increase
constituted a change in the intensity of use.
Young also argued that his use of the water constituted a nonconforming use for zoning purposes which, if conducted prior to the
enactment of zoning regulations, should be allowed to continue. The
court rejected this argument as well stating that without a proprietary
interest in land beneath the Hanalei River or a vested right in use of
the river, the tour boat operation could not be considered a nonconforming use. The court held that Young's operation constituted a
"development" and that his operations required him to obtain a
permit.
Amy W Beatie

